Section 6. Terms of Reference


	Section 1 Terms of Reference


ATTACHMENT II
Procurement Agent and Procurement Oversight and Advisory Services

GENERAL

The Procurement Services Consultant shall act on behalf of MCA-Malawi (The Principal) and shall provide services by acting in the roles of: a) Procurement Agent; and b) Procurement Advisor. 

The Procurement Services Consultant shall serve as Procurement Agent for a significant portion of the MCC Program to be implemented in Malawi. In the capacity of Procurement Agent, the Procurement Services Consultant shall manage the procurement of a broad range of goods, works and services that are requested by MCA-Malawi to implement the activities funded under the 609(g) Agreement and the Compact, if applicable. The Consultant shall diligently discharge and perform all services necessary to achieve the optimum value for the monies expended by MCA-Malawi, while ensuring that all procurement transactions are conducted in compliance with the principles, rules and procedures set out in the 609(g) Agreement, the  Compact and any Supplemental Agreements (as defined in the Compact). 

In the capacity of Procurement Advisor, the Consultant shall develop a comprehensive system of procedures that will standardize the procurement process to be carried out by ESCOM, the Malawian entity responsible for power generation and distribution. Providing capacity building to the ESCOM procurement unit will be the primary focus of the oversight and advisory services required under the contract. The capacity building effort will serve to enhance the procurement function within ESCOM by advancing sound procurement practices and procedures in accordance with the GoM procurement law and standards for international public procurement.  Training on the use of the MCC program procurement guidelines is required.       

The Procurement Services Consultant will report to the MCA-Malawi Director of Procurement and to the head of MCA-Malawi. The submission of requests for approval and the submission of deliverables requiring joint MCA-Malawi and MCC approval will be coordinated with and through the Director of Procurement and MCA Malawi. The Procurement Services Consultant will work as appropriate with other MCA-Malawi staff, Implementing Entities, Government of Malawi and United States Government representatives, and other actors as necessary to achieve the goals of the Program.

The degree to which the Procurement Services Consultant is prepared to provide services as Procurement Agent and as Procurement Advisor will be assessed through the evaluation of technical proposals submitted in response to this solicitation. All documents/deliverables produced under this scope of work must be in English. 

The Government of Malawi, represented by MCA-Malawi will award this contract for Procurement Services.  The term of the contract is one (1) base period with five (5) option periods for Procurement Agent services and one (1) base period and four (4) option periods for the Procurement Advisor services.  
PROCUREMENT SERVICES - PROCUREMENT AGENT

1.1
Scope of Services as Procurement Agent for the Base Period and each Option Period

The following services are required of the Procurement Services Consultant in its capacity as Procurement Agent:

A. Responsibilities

The Procurement Services Consultant acting as Procurement Agent shall:

(a) Manage and administer effectively the purchase of a wide variety of goods, works and services as requested by MCA-Malawi to implement 609(g) Agreement and Compact funded procurements.
(b) Analyze market conditions in order to optimize the success of the procurement activity.
(c) Plan, schedule, and prioritize the procurement functions, including plans for the efficient and effective procurement of goods, works, and services for day-to-day operations of MCA-Malawi and/or of the Procurement Services Consultant.

(d) Execute the procurement functions necessary to acquire efficiently the goods, works and services requested. 

(e) Ensure that the documents describing the objects of the procurements, including the scopes of work, statements of requirements, specifications, terms of reference, bills of quantities, engineering designs and drawings, are adequately prepared and finalized in a reasonable and balanced manner without being overly restrictive.

(f) Conduct procurements in a manner that provides open competition to the maximum extent practical in order to assure advantageous prices for MCA-Malawi and equal and fair access for eligible suppliers and contractors.  

(g) Follow up on orders placed to expedite performance of suppliers and contractors.  Take all appropriate actions to ensure successful performance and if necessary, take actions to re-procure the goods, services, or works.

(h) Arrange for proper inspection, testing or review to ensure suppliers and contractors act in conformity with the terms and conditions of contracts and orders, and that the deliverables conform to the specifications and descriptions of the goods, works and services before acceptance of the goods, works and services procured.

(i) Assure that all procurement activity is performed in a fully professional, transparent and ethical manner and that all suppliers and contractors are treated on a fair and equal basis.

(j) Ensure that all procurement-related approvals required under the 609(g) Agreement, the Compact and any Supplemental Agreement, as applicable, are obtained from MCA-Malawi and MCC.

(k) Guard against conflicts of interest, real or in appearance, in the operation of the procurement activity.

(l) Maintain controls throughout the procurement activity to ensure good faith, fair dealing and appropriate confidentiality by representatives of the Procurement Services Consultant and others who are officially involved in the procurement activity. 
(m) Protect the procurement activity from fraud, waste and abuse.

(n) Assist MCA-Malawi to respond promptly and fairly to Bid Challenges about the procurement activity.  

(o) Assume other operational, functional, and contractual obligations and responsibilities as is customary in performing the duties of a Procurement Agent. 

B. Procurement Rules, Procedures, Requirements and Best Practices

The Procurement Services Consultant acting as Procurement Agent shall:

(a) For procurements funded under the 609(g) Agreement and the Compact, comply with the procurement principles, rules and processes set forth in MCC Program Procurement Guidelines (which include the rules and procedures designated to govern the procurement of goods, works, and services in implementation of the Compact) and with the Program Implementation Agreement.  

(b) For procurements funded under the 609(g) Agreement and the Compact, use the methods of procurement set out in approved Procurement Plans unless exceptions have been granted, in writing, by MCC.  

(c) When a Fiscal Accountability Plan (“FAP”) for MCA-Malawi is in effect, including any interim FAP, execute the duties and responsibilities of the Procurement Agent as set forth therein. Once a FAP is in effect, the Procurement Services Consultant, before commencing any procurement, shall ensure that it has received a procurement requisition according to the procedures defined in the FAP.  The Procurement Services Consultant also shall ensure that the invoicing and payment provisions set out in procurement contracts are consistent with the requirements and procedures set out in the FAP.  

(d) Ensure that the terms and conditions of contracts entered into as a result of the procurement process include all provisions required by the MCC Program Procurement Guidelines, the 609(g) Agreement and other Compact documents.  

(e) For all cost reimbursement type contracts, comply with the MCC “Cost Principles for Cost-Reimbursement Contracts Under MCC-Financed Grants” (the “MCC Cost Principles”) as may be amended from time to time.  The MCC Cost Principles may be found on the MCC website at http://www.mcc.gov/countrytools/compact/mcc-2007-cost-principles.pdf, or by entering “Cost Principles Contracts” in the search box of www.mcc.gov.
(f) Ensure strict compliance with the procedures and rules set out in solicitation documents, especially the criteria and methodology for evaluation of bids and proposals.  
(g) In the performance of its duties, be mindful of “best practices” generally recognized by public procurement professionals.

C.
Procurement Operations Manual and Solicitation Documents

The Procurement Services Consultant acting as Procurement Agent shall:

(a) Use MCC issued “Standard Bidding” and “Proposal Documents”, (collectively referred to as “Standard Bidding Documents”) as mandated by MCC, for the procurement of goods, works and services for implementing procurements funded under the Compact and recommend any updates or improvements.    

(b) Develop and follow an “Operations Manual” to be used by MCA-Malawi and ESCOM, if required, to properly execute all procurements required under the Compact, as well as procurements that will be conducted under the GoM public procurement law.
  For procurements funded under the Compact and governed by the MCC program procurement guidelines the operations manual will address, at a minimum, procedures for generating purchase requisitions, preparing procurement documents, conducting procurements and administering contracts (the “Procurement Operations Manual”). The Procurement Operations Manual shall also include standard forms for procurement notices and record keeping.  The Procurement Agent shall comply with the approved Procurement Operations Manual; any modifications thereto shall be subject to approval by MCA-Malawi and MCC. 

(c) Develop and conduct formal programs to introduce the Standard Bidding Documents and Procurement Operations Manual to the staff of MCA-Malawi. 

(d) Cooperate with the Fiscal Agent in the development and implementation of the FAP for MCA-Malawi.

D.
Prepare Procurement Plans and Procurement Implementation Plans

The Procurement Services Consultant acting as Procurement Agent shall:
(a) Prepare semi-annual Procurement Plans, in cooperation with MCA-Malawi, detailing the procurements anticipated for the upcoming six (6) month period based on information provided by, or on behalf of, MCA-Malawi.  Each plan shall provide an estimated budget for each procurement and the method of procurement planned for selecting the consultant, supplier, or contractor.  

(b) Submit the proposed six-month Procurement Plan to MCA-Malawi for review at least sixty (60) days before the expiration of the previous six month period.  The Procurement Plan shall be updated at least every six (6) months. 
(c) Support MCA-Malawi in the submission of Procurement Plans to MCC for review and approval. No Procurement Plan shall be deemed final, valid and in effect unless duly adopted by MCA-Malawi and approved by MCC.  
(d) Following MCA-Malawi’s adoption and MCC’s approval of each Procurement Plan, prepare and advertise a General Procurement Notice in accordance with the MCC Program Procurement Guidelines.
(e) For procurements identified in a Procurement Plan for which the Procurement Services Consultant is directly responsible, the Procurement Services Consultant shall prepare a specific schedule detailing the procedures and timelines for conducting the procurement (the “Procurement Implementation Plan”). In addition to the information set out in the Procurement Plan, the Procurement Implementation Plan shall identify the steps of the procurement proceeding and provide timelines for key milestones in the process. As appropriate for the procurement, each Procurement Implementation Plan shall:
(i) Define: (a) the procurement procedures, (b) the strategy for advertising the procurement and for preparing the solicitation documents, (c) the plan for conducting pre-bid/proposal conferences and site visits, (d) the timelines for receipt of responses, (e) the plan for opening and evaluating bids, proposals, qualifications or quotes, (f) the timelines for announcing the award, executing the contract, commencing performance and completing the contract; (g) the strategy for evaluation of procurement, including evaluation criteria and panel selection plans, and (h) identify any auxiliary procurements and/or sequencing issues associated with individual procurement actions; and
(ii) Identify where approvals are required from MCA-Malawi and MCC based on the MCC Program Procurement Guidelines and the Compact, other relevant Supplemental Agreements, and the applicable Governing Documents, as applicable, and take into account the appropriate time period needed for these approval actions.
E.
Process Procurements

The Procurement Services Consultant shall conduct the procurements for which it is responsible as set out in Procurement Plans, approved by MCC, and duly adopted by MCA-Malawi. Such implementation shall include but not be limited to following services: 
(a) As requested by MCA-Malawi, assist MCA-Malawi in the preparation of the documents describing the object of procurements, which may include preparing, or contracting for the preparation of, technical specifications, design drawings and/or terms of reference or other documents as may be required following receipt from MCA-Malawi of the list of goods, technical specifications, and other pertinent information. 
(b) Prepare or supervise the preparation of the required advertisements in the appropriate national and international newspapers, publications, and web-sites in accordance with the MCC Program Procurement Guidelines.  The Procurement Services Consultant shall take any other reasonable and appropriate actions to advertise procurements to encourage wide participation and competition.
(c) Prepare the required solicitation documents, including Bidding Documents and Request for Proposal (RFPs), ensuring that the appropriate deadlines for the timely preparation of bids or proposals, appropriate qualification requirements and effective evaluation criteria and methodology are specified in such solicitation documents.

(d) Verify that the technical specifications, design drawings and/or terms of reference and other documents describing the objects of procurements provided to the Procurement Services Consultant by MCA-Malawi accurately reflect the requirements of MCA-Malawi and are impartial and transparent.  If not, the Procurement Services Consultant shall take necessary measures to revise them.

(e) Verify that (a) the goods, works and services requested by MCA-Malawi are for eligible uses for MCC Funding under the 609(g) Agreement, the Compact and Supplemental Agreements, within the scope and context of the Program and consistent with the Procurement Plan, and (b) the contractor or supplier of the goods, works or services is eligible to receive MCC Funding in accordance with the MCC Program Procurement Guidelines or the 609(g) Agreement, the Compact, relevant Supplemental Agreements and related documents. 

(f) Arrange any necessary site visits, bidders’ conferences and pre-proposal conferences as appropriate for the relevant procurement.

(g) Answer promptly any written queries or requests for clarifications received from respondents during the bid and proposal preparation period.  If the reply or clarification results in a substantial change to the solicitation documents, this change shall be formalized by creating and distributing an addendum to the solicitation documents to properly inform all potential respondents.  

(h) Receive all bids and proposals at the place, day and time specified in the solicitation documents, in accordance with the standard practices detailed in the Procurement Operations Manual developed by the Procurement Services Consultant acting as Procurement Advisor as described in part 2 below.

(i) In connection with the establishment of an evaluation panel, review and advise upon the proposed evaluation panel.  The selection of the evaluation panel members shall be in accordance with the MCC Program Procurement Guidelines.  Ensure that a qualified panel is appointed, instruct the panel in its duties and responsibilities, ensure that the evaluation process is conducted in accordance with the pre-announced criteria and evaluation methodology, make decisions regarding the acceptance or rejection of defective bids or proposals, and assist in the preparation of the evaluation report.

(j) Upon receipt of the contract award recommendation from the evaluation panel, (a)ensure that the pre-announced award criteria have been applied, (b) confirm that the supplier or contractor recommended for award is qualified to perform the contract and is eligible to receive MCC Funding in accordance with the MCC Program Procurement Guidelines or the Compact, relevant Supplemental Agreements and related documents, as applicable, (c) determine if MCC approval is required, and (d) confirm the contract award is in accordance with the MCC Program Procurement Guidelines and the Procurement Plan, as applicable.  If the contract award requires MCC approval and otherwise satisfactorily met other conditions, notify MCA-Malawi to seek MCC approval.  If the proposed award requires no MCC approval and otherwise satisfactorily met other conditions, assist MCA-Malawi in finalizing the contract with the winning contractor or supplier.
(k) Prepare and assist MCA-Malawi with the preparation and signing of the final contract with the winning supplier or contractor within the specified time frame and with the required securities or guarantees submitted by such supplier or contractor, as specified in the Solicitation Documents.
(l) Upon execution of the contract with the winning supplier or contractor, inform other suppliers or contractors of the award decision, conduct debriefings as requested and appropriate, and arrange for return or release of their respective securities or guarantees and unopened financial proposals, as appropriate.
(m) Post announcement of contract awards as required by the MCC Program Procurement Guidelines.

F.
Approvals

The Procurement Services Consultant acting as Procurement Agent shall:

(a) In coordination with the MCA-Malawi Procurement Director, ensure that all procurement-related no objections and/or approvals required under the MCC Program Procurement Guidelines and the 609(g) Agreement and under the Compact and the relevant Supplemental Agreements, as applicable, are obtained from the appropriate party including (i) all required approvals throughout the procurement activity, from MCA-Malawi and from MCC, and (ii) approval of the Solicitation Documents and the Procurement Operations Manual have been obtained from MCA-Malawi and MCC.

(b) Obtain such other approvals of solicitation documents and decisions from MCA-Malawi, and through MCA-Malawi the MCC, as may be specifically required as a condition of approval of a Procurement Plan or other event from time to time.

G. Value for Money

The Procurement Services Consultant acting as Procurement Agent shall:

(a) Pursue economies in the procurement process that may be obtained through aggressive marketing of the procurement opportunity, improved specifications, and other sound purchasing practices to achieve value for money.

(b) Ensure that no more than a commercially reasonable price shall be paid to procure the goods, works and services needed to implement the Compact. 
H. Bid Challenges

The Procurement Services Consultant acting as Procurement Agent shall:
(a) Manage and support resolution of bid challenges of the procurement process filed by potential suppliers and contractors.  Notwithstanding the Procurement Services Consultant’s duties, MCA-Malawi shall retain ultimate responsibility for bid challenges, and the Procurement Services Consultant with MCA-Malawi shall coordinate the response for the resolution of bid challenges.

(b) Ensure that the Bid Challenge System instituted shall be as specified in the MCC Program Procurement Guidelines or as the Parties may otherwise agree in writing with prior written consent of MCC; provided however, that any alternative procedures have been pre-announced in the solicitation documents. The Procurement Services Consultant shall provide any information and otherwise cooperate as requested by MCA-Malawi in connection with any bid challenge.

I. Contract Administration

The Procurement Services Consultant acting as Procurement Agent shall, in coordination with MCA-Malawi:

(a) Establish a contract administration system to ensure and keep track of supplier and contractor compliance with terms and conditions of contracts, addressing delays in delivery or performance, troubleshooting problems, and certifying performance of services, completion of works and delivery of goods
(b) Coordinate and cooperate with Project Managers (including Implementing Entities) in the administration of procurement contracts.
(c) Maintain a record of the contract performance of suppliers, contractors and consultants and of their compliance with or breach of the terms and conditions of the contract.

(d) Ensure, before conducting a procurement for goods, that MCA-Malawi has or will have a proper system in place for acceptance of goods including testing and inspection as appropriate and reasonable. 

(e) Ensure, before conducting a procurement for works, that MCA-Malawi has or will have a proper system in place to address quality control, project management and supervision during the performance of the works contracts.  

(f) Ensure, before conducting a procurement for consulting services, that MCA-Malawi has or will have a proper system for oversight and review to address the quality of the performance of services and acceptance of deliverables. 
(g) Execute the duties of the Procurement Agent as set out in the Fiscal Accountability Plan (FAP) for processing requests to the Fiscal Agent for payment of funds due the suppliers and contractors pursuant to procurement contracts.
(h) Support MCA-Malawi in processing actions by the Project Managers to reject goods, works or services, to request cure of defects, to enforce warranties, to address delays in delivery and performance and such other contract management actions taken by MCA-Malawi.

(i) Ensure the integrity of every step of the process, with properly filed back-up documentation to comply with the standard procurement procedures, and in compliance with procurement audit standards.

(j) Ensure that the original procurement contract is not modified or amended in a manner that invalidates the procurement process in which the supplier, contractor or consultant was selected for award of the contract.

(k) Maintain close communication and coordination with MCA-Malawi to ensure a timely and effective exchange of information to assure efficient, transparent and timely procurement processes.

(l) Support resolution of contract disputes.

(m) Support administration of actions by MCA-Malawi to suspend and terminate contracts.

J.
Access, Audits, Reviews and Reports
(a) Reports and Information; Right of Use.

(i) The Procurement Services Consultant shall provide all reports and information as required under the 609(g) Agreement, the Program Implementation Agreement, the Compact, and any Supplemental Agreement, as applicable, and each in accordance with the language requirements set forth below.  In addition to the reports and information specified in any other document, the Procurement Services Consultant shall submit to MCA-Malawi:

(1) Within fifteen (15) days after the end of each month, monthly reports on the Procurement Services Consultant's performance of its services, 

(2) Within such period of time and in such manner specified in the request, other reports or documents related to its services as may be reasonably requested from time to time by MCA-Malawi, and 

(3) Within sixty (60) days after the expiration or termination of its contract for Procurement Services, a final report which report shall be in form and substance satisfactory to MCA-Malawi.

(ii) MCA-Malawi and MCC shall have the right to use any information contained in any report or document delivered to or otherwise made available by the Procurement Services Consultant to MCC or MCA-Malawi.

(b) Books and Records; Access; Audits; Audit Plan.  

(i) The Procurement Services Consultant shall maintain accurate and complete records of procurement activity that contain appropriate evidence of the rules and procedures applied and decisions made in conducting procurements. 

(ii) The Procurement Services Consultant shall comply with the requirements set forth in the Program Implementation Agreement, the 609(g) Agreement, the Compact and any Supplemental Agreements, as applicable, regarding books and records, access, audits, and Audit Plan. 

(c) Incorporation.  In accordance with the MCC Program Procurement Guidelines, the 609(g) Agreement, the Compact and any Supplemental Agreement, as applicable, the Procurement Services Consultant shall ensure the inclusion of certain requirements in the Procurement Services Consultant’s contracts and agreements with subcontractors and other service providers.

(d) Certifications.  With respect to any certifications that may be required to be given by the Procurement Agent under the 609(g) Agreement, the Compact and any Supplemental Agreement, as applicable, the Procurement Services Consultant shall provide such certifications following due diligence and due care in its review of the information or matter being certified (including the truth, accuracy and completeness of such information).

1.2
Deliverables as Procurement Agent

(a) The Procurement Operations Manual shall be submitted to MCA-Malawi for approval within ninety (90) days after the contract for services is fully executed.

(b) The Contract Administration System shall be submitted to MCA-Malawi for approval within one hundred and twenty (120) days after the contract for services is fully executed.

(c) For procurements managed by the Procurement Services Consultant as Procurement Agent, the Consultant shall submit initial MCA-Malawi Procurement Plan.

(d) Prepare quarterly updates to the MCA-Malawi Procurement Plan for submittal to MCA-Malawi no later than ten (10) days before the end of the quarter.

(e) Procurement Implementation Plans for the procurements identified in any approved and adopted Procurement Plan shall be submitted within ten (10) calendar days of MCC approval of the Procurement Plan. 

(f) Within fifteen (15) calendar days after the end of each month, a Monthly Progress Report shall be submitted to MCA-Malawi detailing the principal activities executed by the Procurement Services Consultant during the previous month.  

(g) Within thirty (30) days from conclusion of the base period and each option period, the Consultant shall submit a report detailing all principle procurement agent activities executed, completed, and not completed by the Procurement Services Consultant as well as any difficulties encountered, risks, mitigation measures and/or lessons learned.
The Procurement Services Consultant acting as Procurement Agent shall ensure that all required deliverables are prepared in English and submitted in hard copy and electronic form. Three (3) hard copies, in English should be provided. The Procurement Services Consultant may also be asked to provide such other reports and information related to its services as may be requested from time to time by MCA-Malawi or MCC.

1.3
Procurement Agent Services Key Personnel
The staffing requirements to carry out the responsibilities, duties and task of the Procurement Agent will be determined by the Consultant.  The Consultant shall provide an organization chart of the team structure together with a description of the Composition of Team and Task Assignment. The eventual total size of the team will depend on the number and the size of procurements and other activities.  However, the Consultants will be required to make an estimate based on the total value of the Program and its various projects.  Full staffing may not be required at the beginning of the project and will take place as and when the volume of work requires it.  At a minimum, initial staffing shall consist of the Procurement Agent Manager and one other senior procurement professional. These two individuals shall be designated “Key Personnel” for the Procurement Agent portion of the Procurement Agent Agreement, and their primary tasking will be the provision of procurement agent services. (The Procurement Services Consultant shall supply other professional and administrative staff needed to provide the services who will not be named as Key Personnel but will be evaluated as support staff).    

Procurement Agent Manager

The Procurement Agent Manager should possess the following qualifications, skills and professional experience:

(i) Education or training in procurement, logistics, business, law, economics, finance, public administration, or related field. 

(ii) Professional procurement and logistics qualifications or specialized training.

(iii) Significant experience working as a procurement professional (approximately ten (10) years or more).

(iv) Extensive knowledge of international best practices in procurement procedures, project administration, contract procedures and project follow-up. 

(v) Proven leadership qualities and experience in conducting procurements.

(vi) Excellent communication skills and experience in working with high level government officials and business executives.

(vii) Fluency in written and spoken English is required.  

(viii) Working experience in similar developing countries is desirable. 

(ix) Computer literate.

Senior Procurement Specialist
The Senior Procurement Specialist proposed to serve as Key Personnel will have education or training in relevant subjects and will have experience working as a procurement professional (approximately eight (8) years or more).  He/She shall be computer literate and must be able to communicate effectively in English both verbally and in writing. 

The Consultant must provide an organizational chart of the team structure for Procurement Agent services with a description of the team composition, task assignments, and how the Procurement Agent Key Personnel will work together with the Procurement Advisor Key Personnel. 

OPTION - PROCUREMENT OVERSIGHT & ADVISORY SERVICES

2.1
Procurement Advisor Scope of Services for the Base Period

Within thirty (30) days of notification that the option to provide oversight and advisory services has been exercised the Procurement Services Consultant acting as Procurement Advisor shall execute the following tasks during the Base Period.

A. Development of Procurement Systems and Procedures

This task addresses the need for strengthening the ESCOM procurement function, including the systems and procedures required to make it fully operational and capable of executing procurements in accordance with the GoM procurement law, as well as the MCC Program Procurement Guidelines. It is the goal of this activity to build capacity within the ESCOM procurement unit that will allow it to gain increased independence from the ODPP, as well as to serve as procurement agent to MCA-Malawi for specific MCC funded procurements. Specific requirements are:

(a) Develop an amendment to the Operations Manual developed by the Consultant in its capacity as Procurement Agent (See Section 1.1.C(b) of the Terms of Reference) to be used by ESCOM to properly execute all procurements funded by the GoM, under the GoM public procurement law, including procedures for generating purchase requisitions, preparing procurement documents, conducting procurements, and administering contracts.  The amended Operations Manual will highlight differences and similarities between the MCC Program Procurement Guidelines and the GoM public procurement law ensuring that ESCOM Procurement Unit is capable of using the applicable procedures as dictated by the funding source for the procurement. 

(b) The Procurement Services Consultant acting as Procurement Advisor must develop procedures and templates for executing different categories of procurements such as purchases of the recurring needs of the accountable entity. 

(c) Work with the ESCOM procurement unit and project personnel to ensure that systems are in place to address the contract administration tasks as required in Section I of this TOR.

B. Capacity Enhancement Training

This task addresses the need to communicate, educate and “roll out” MCC and GoM-specific guidance to ESCOM in a comprehensive, structured and practical manner to enable compliance with relevant guidance and successful implementation.

(a) Develop a capacity enhancement program for ESCOM that will introduce MCC and GoM’s procurement philosophy, guidelines, specific requirements, procedures and templates, and provide specific instruction in their use. The training Program must integrate MCC Program Procurement Guidelines, the GoM public procurement law, the Operations Manual and standard Solicitation Documents, as well as all related systems and procedures, into the daily operations of the ESCOM procurement function. The capacity enhancement program must also address the roles, duties and responsibilities of the ESCOM procurement unit and the Internal Procurement Committee (IPC), their respective clients, MCA-Malawi and MCC in the procurement process. The capacity enhancement program should be developed in consultation with MCA-Malawi’s Procurement Director, MCA-Malawi, the Malawi Office of the Director of Public Procurement (ODPP) and the MCC. The program and a detailed schedule for roll-out shall be discussed and agreed to with MCA-Malawi and MCC prior to implementation. The Consultant in the role of Procurement Advisor shall implement the capacity enhancement program as designed and approved with ESCOM according to the agreed upon plan and schedule. 

(b) Develop and conduct ongoing programs and/or follow up programs as needed to ensure: compliance with relevant guidance and the Operations Manual; proper use of standard Solicitation Documents; and professional contract administration.  

C. Implementation of Procurement Systems and Procedures

This task addresses methodology for implementing the systems and procedures described in part 1 within ESCOM.  It is anticipated that implementation start-up will be required approximately one year after the Compact between MCC and the Government of Malawi has been signed.  The Procurement Services Consultant acting as Procurement Advisor shall design and implement a plan of action/workplan that will enable and ensure that the ESCOM procurement unit have the information, tools and staff capabilities to execute the tasks specified in section 2.1.A above including but not limited to the following:   

(a) Manage and administer effectively the purchase of a wide range of goods, works and services.
(b) Analyze market conditions in order to optimize the success of the procurement activities.

(c) Pursue economies in the procurement process that may be obtained through aggressive marketing of the procurement opportunity, improved specifications, and other sound purchasing practices.

(d) Plan, schedule and prioritize the procurement functions.

(e) Ensure that the documents describing the objects of the procurements, including the scopes of work, statements of requirements, specifications, terms of reference, bills of quantities, engineering designs and drawings are adequately prepared and finalized in a reasonable and balanced manner without being overly restrictive.

(f) Conduct procurements in a manner to provide open competition to the maximum extent practical in order to assure advantageous prices for the GoM and MCC and equal and fair access for eligible suppliers, contractors and consultants.

(g) Draft all contract documentation, including but not limited to, advertisements, solicitations, compilation of technical and cost evaluation documentation, requests for “no objections” from the GoM and MCC, and final contracts for signature.

(h) Obtain all procurement-related approvals from the GoM, MCA-Malawi and MCC required under the GoM procurement law, the Compact and any Supplemental Agreements.

(i) Protect the procurement activity from fraud, waste and abuse.

(j) Manage and support resolution of protests of the procurement process filed by potential suppliers and contractors.

(k) Manage post-award contract administration issues.

(l) Comply with all reporting requirements specified in the Procurement Agent Agreement, as applicable.

(m) Maintain accurate and complete records of procurement activity in a safe environment.

D. Monitoring and Oversight

The Procurement Advisor will monitor and oversee all aspects of the work conducted by the ESCOM procurement unit on behalf of the GoM and MCA-Malawi, as applicable. The purpose of the monitoring and oversight services is to ensure compliance and actively protect the integrity of the systems, procedures and overall procurement management process and ensure efficient and effective performance. Specific duties and responsibilities include, but are not limited to, the following:

(a) Advise the ESCOM procurement unit and MCA-Malawi on procedures related to requests for approvals from MCC and the GoM at multiple points in the procurement process as required by the MCC Program Procurement Guidelines and GoM procurement law.

(b) Monitor the implementation of procedures developed for the systems and provide guidance on improvements and corrective measures to be taken. 

(c) Monitor the preparation of procurement plan inputs and updates by the ESCOM procurement unit, as required by the GoM and MCC.

(d) Monitor the application by the ESCOM procurement unit of procurement methods identified and approved by the GoM and MCC in required procurement plans.

(e) Monitor compliance by ESCOM procurement unit with duties and responsibilities as provided for in the under the GoM procurement law and the MCC Procurement Agent Agreement, as applicable.

(f) Monitor compliance by ESCOM Procurement Unit with the GoM procurement law and MCC Program Procurement Guidelines.
(g) Evaluate the communications practices around the procurement actions executed by the ESCOM Procurement Unit.  This includes the designation and handling of confidential information, as well as the promptness and accuracy of responses to requests for information or protests.

(h) Monitor the use by the ESCOM procurement unit of GoM and MCC standard Solicitation Documents in the acquisition of goods, works and services.

(i) Monitor the pursuit of value for money by the ESCOM procurement unit in the procurement process, including the documented efforts to obtain commercially reasonable pricing and economies through sound purchasing practices.

(j) Report procurement irregularities and/or violations of the GoM procurement law and the MCC Program Procurement Guidelines and the Procurement Agent Agreement to MCA-Malawi, as applicable.

(k) Maintain accurate and complete records of all work done in support of the ESCOM procurement unit, the GoM and MCA-Malawi in a safe environment that include evidence of compliance with all terms and conditions specified in the scope of work/Consultant requirements.  This evidence shall be maintained by MCA-Malawi during the term of the Compact and for a period of five (5) years after the expiration or termination of the Compact.

2.2
Deliverables as Procurement Advisor in the Base Period

(1) Inception Report- Within four (4) weeks of the option for Advisory and Oversight services being exercised the Procurement Advisor shall submit an Inception Report describing the planning that has been established for the assignment, the staffing and remarks as deemed appropriate.  The report will update the methodology and program of work that was included in the Procurement Services Consultant’s proposal, and will provide an explanation of changes, identify any difficulties encountered, and recommend specific measures and plans to overcome difficulties.   

(2) The amended Operations Manual (See Section 2.1.A(a) of the Terms of Reference) shall be submitted to MCA-Malawi for approval by MCA-Malawi, ODPP and the MCC within ninety (90) days after the contract is fully executed.

(3) Capacity Enhancement Program Design - The design for the capacity enhancement Program shall be submitted to MCA-Malawi for approval by MCA-Malawi, ODPP and MCC within ninety (90) days after the option to the contract is fully executed.  In the case that an iterative or pilot approach is adopted, additional deliverables and deadlines related to modifying and upgrading the capacity enhancement program shall be established jointly by MCA-Malawi and the Procurement Services Consultant. 

(4) The Implementation Work Plan covering all aspects of the Procurement Services Consultant’s responsibilities as Procurement Advisor shall be submitted within 90 days after the option is exercised. 

(5) A quarterly cumulative record of ESCOM’s procurement process will be submitted to MCA-Malawi for its approval. The report, which is required for submission to MCC quarterly, must be submitted to MCA-Malawi, no later than five (5) calendar days prior to the day required for MCA-Malawi’s submission of the report to MCC.

(6) Plan for Monitoring and Oversight during Compact implementation (covering 5 years) shall be submitted one hundred and twenty (120) days after the option is exercised .

(7) Monthly Progress Reports shall be submitted within one (1) week from the end of each calendar month.  These reports will discuss the Consultant’s ongoing and planned activities and will comment on the need for any adjustments to the schedule for Deliverables, challenges encountered, proposed resolution of key issues, and lessons learned.

(8) An Annual Report shall be submitted within four (4) weeks from the end of the base period and each option period. The report shall summarize all issues related to the activities undertaken in the foregoing year.  The Annual Report must also include any recommended updates to the Operations Manual, Standard Solicitation Documents, contract administration guidelines or overall procurement management systems. In the case that there are no recommended updates, the Procurement Services Consultant shall so specify in the Annual Report. In the event that Option Years under the contract are not exercised, the Annual Report will be replaced by a Final Report which will include all aforementioned content plus a closeout summary within two months of the completion of all activities. The Annual Report (or Final Report) will serve in lieu of the monthly progress report for the month in which it is due.

All Deliverables specified above, including Reports, shall be provided in English.  The Procurement Advisor shall submit electronic copies and provide three (3) hard copies of each deliverable/report in English.  

2.3
Scope of Services as Procurement Advisor for the Option Periods

During the Option Periods of the Contract, the Procurement Services Consultant acting as Procurement Advisor shall execute the following tasks: 

(a) Advise ESCOM procurement unit and MCA-Malawi on issuance of requests for approvals from the GoM and MCC at multiple points in the procurement process as required by the MCC Program Procurement Guidelines and the GoM procurement law.

(b) Monitor the implementation of procedures developed for the systems and provide guidance on improvements and corrective measures to be taken. 

(c) Monitor the preparation of procurement plan inputs and updates by the ESCOM procurement unit as required by the GoM and MCC.

(d) Monitor the application by the ESCOM Procurement Unit of procurement methods identified and approved by the GoM and MCC in the required procurement plans.
(e) Monitor compliance by ESCOM Procurement Unit with duties and responsibilities as provided for under the GoM procurement law and the Procurement Agent Agreement, as applicable.

(f) Monitor compliance by the ESCOM Procurement Unit with the GoM procurement law and the MCC Program Procurement Guidelines, if applicable.
(g) Evaluate the communications practices around the procurement actions executed by all Procurement Agents.  This includes the designation and handling of confidential information, as well as the promptness and accuracy of responses to requests for information or protests, when adequate.

(h) Monitor the use by ESCOM Procurement Unit of standard solicitation documents in the acquisition of goods, works and services.

(i) Monitor the pursuit of value for money by the ESCOM Procurement Unit in the procurement process, including the documented efforts to obtain commercially reasonable pricing and economies through sound purchasing practices.

(j) Monitor record keeping and documentation  by the ESCOM Procurement Unit to ensure that standards consistent with GoM and US audit requirements.
(k) Monitor all aspects of evaluation proceedings by conducting reviews of select evaluation proceedings and evaluation documentation with a specific focus on any procurement proceedings that are viewed as vulnerable or potentially vulnerable to abuse of discretion

(l) Report procurement irregularities and/or violations of the GoM procurement law and the MCC Program Procurement Guidelines and, if required, the Procurement Agent Agreement, if applicable, to MCA-Malawi.

(m) Maintain accurate and complete records of all work done in support of the ESCOM procurement unit and MCA-Malawi in a safe environment that include evidence of compliance with all terms and conditions specified in the scope of work/Consultant requirements.  This evidence shall be maintained during the term of the Compact by the Procurement Services Consultant.

(n) Additional Services as may be needed to ensure the professionalism and transparency of the procurement function across all aspects of the MCC Program

2.4
Deliverables as Procurement Advisor for the Option Periods

(1) A quarterly cumulative record of ESCOM and MCA-Malawi’s procurement process will be submitted to MCA-Malawi for its approval. The report, which is required for submission to MCC quarterly, must be submitted to MCA-Malawi, no later than five (5) calendar days prior to the day required for MCA-Malawi’s submission of the report to MCC.

(2) Monthly Progress Reports shall be submitted within one (1) week from the end of each calendar month.  These reports will discuss the Consultant’s ongoing and planned activities and will comment on the need for any adjustments to the schedule for deliverables, challenges encountered, proposed resolution of key issues, and lessons learned.

(3) Annual Reports shall be submitted within four (4) weeks from the end of each option period.  These reports shall summarize all issues related to the activities undertaken in the foregoing year, results achieved and any lessons learned of relevance to MCA-Malawi or other MCC countries.  Each Annual Report must also include any recommended updates to the Operations Manual, Standard Solicitation Documents, contract administration guidelines or overall procurement management systems. In the case that there are no recommended updates, the Procurement Services Consultant shall so specify in the Annual Report. 

(4) An Annual Work Plan for the subsequent year  shall be submitted and agreed with MCA-Malawiat least three (3) months prior to the deadline date for exercising the option to facilitate the budgeting and planning process for procurement oversight and advisory services to be provided in the subsequent year, should they be requested by MCA-Malawi. The Work Plan shall include at a minimum the systems, capacity enhancement and monitoring and oversight activities to be carried out, beneficiaries and specific results expected from the activities, a schedule of activities (Gantt Chart format preferred), and an estimate of the number of staff months input to carry out the planned activities. The Work Plan may be modified to reflect significant changes on a quarterly basis or as agreed with MCA-Malawi. This deliverable is required prior to the conclusion of option periods one, two and three. 

(5) A Final Report summarizing all issues related to the activities undertaken during the period of performance, results achieved, lessons learned of relevance to MCA-Malawi or other MCC countries, and a closeout summary shall be submitted within two (2) months of completion of the end of the final option period. Recommended updates or improvements to the Operations Manual, Standard Solicitation Documents and/or Contract Administration System should be included in the Final Report. The Final Report will serve in lieu of the monthly progress report for the last month and the Annual Report for the last year in which it is due.

All Deliverables specified above, including Reports, shall be provided in English.  The Procurement Services Consultant shall submit electronic copies and provide three (3) hard copies of each deliverable/report in English.  

2.5
Procurement Advisor Key Personnel

The overall staffing requirements to carry out the required responsibilities, duties and tasks will be determined by the Consultant.  During the base year period, the Consultant must mobilize a core team of two (2) experienced Procurement Advisors/managers to work with the ESCOM Procurement Unit and with the MCA-Malawi CEO and Procurement Director.  One of the individuals must be identified as the lead for procurement oversight and advisory services. 

The Procurement Advisor experts should possess the following qualifications, skills and professional experience:

(i) Education or training in procurement, logistics, business, law, economics, finance, public administration, or related field. 

(ii) Professional procurement qualifications or specialized training.

(iii) Significant experience (approximately ten (10) years or more) working as a procurement professional

(iv) Extensive knowledge of international best practices in procurement procedures, project administration, contract procedures and project follow-up. 

(v) Significant experience as a trainer and/or technical advisor

(vi) Significant experience designing and implementing procurement management business processes and making them work to achieve specific goals

(vii) Excellent communication skills 

(viii) Fluency in written and spoken English. 

(ix) Computer literate.

During the option periods two, three and four, the Consultant shall provide staff to support the Work Plan as agreed with MCA-Malawi.  In addition to Key Personnel, the Consultant must be prepared to provide additional advisors/managers during peak periods of MCA-Malawi procurement activity. Each advisor must possess expert level skill in his/her field and must be fluent in English.  The Consultant must provide an organizational chart of the team structure together for Procurement Advisor services with a description of the team composition, task assignments, and how the Procurement Advisor Key Personnel will work together with the Procurement Agent Key Personnel. 

LOCATION

During the term of the base period and any option years, the Procurement Agent team shall operate from offices in Lilongwe, while the Procurement Advisor team shall operate from offices in Blantyre.  It is expected that the two teams will coordinate their activities at all times.  Occasional travel will be required within Malawi.  

LANGUAGE

MCC requires that all reports, documents, and manuals required under the MCC Program Procurement Guidelines and the Compact and any Supplemental Agreements, or related documents, as applicable, must be available in English. 

FINANCIAL CAPACITY

The Procurement Services Consultant’s financial capability to mobilize and sustain all services outlined in this Terms of Reference is imperative. 

COMPETENCE OF CONSULTANT
The Consultant must provide a high level of ability to manage and carry out the Procurement Services.  The Consultant must have general management ability to mobilize and sustain highly professional procurement agent and oversight and advisory services, and the operating structures to administer and provide the necessary back-up services and quality controls to support the project in the headquarters and in the Malawi. The ability to provide the required equipment and furnishings is also required. 

The Consultant must provide the organizational capability to manage the Procurement Services and provide the necessary administrative and technical support to the operations in Malawi.  The Consultant must also oversee and monitor the quality of the operations in Malawi and, where necessary, provide replacement staff at short notice.

EQUIPMENT, FACILITIES AND SUPPORT TO BE PROVIDED BY THE CONSULTANT

The Consultant shall ensure that all of its experts are adequately supported and equipped.  It is envisaged that the minimum provision would include: networked PCs with appropriate software, printing facilities, a high volume photocopy machine with automatic paper sorter, professional office furniture and telecommunication equipment. 
The Consultant shall ensure that there is sufficient administrative and secretarial support.  

In addition, the Consultant shall allow for all costs associated with the following expenses:

(i) Rental of Office Space in Blantyre and Lilongwe.

(ii) Costs of consumables including telecommunication, stationary, printing, office equipment consumables. 

(iii) Local transport required for the experts to effectively carry out their duties. 
(iv) Reproduction of the Consultant’s reports and any special or ad hoc reports requested by MCA-Malawi or MCC. 

(v) Consultant will be responsible for providing accommodation, in Blantyre and Lilongwe for permanent key personnel and for short term consultants and head office staff on mission in Malawi. 

(vi) Air fares, travel expenses and other costs relating to the travel of employees, their dependents or consultants engaged by the Consultant shall be the responsibility of the Consultant. 

(vii) The Consultant shall provide adequate medical protection (insurance cover) for all key personnel and for short term consultants and head office staff on mission in Malawi. 

(viii) The Consultant shall maintain, at all times, insurance or guarantees with respect to its performance, including carrying general comprehensive liability insurance and standard coverage for professional liability risks, the amount and nature of such insurance or guarantees are subject to approval of MCA-Malawi and/or MCC. 

(ix) Any and all software licenses necessary for the Consultant and MCA-Malawi to carry out their duties. 

(x) Any other unspecified costs.

The Consultant is responsible for meeting all contract objectives, delivery of outputs and results and must provide corresponding backstopping and oversight services on its account.  Quality control of reports in terms of contents, (standardized) layout and quality of language is a key aspect of quality assurance.  The Consultant shall provide a system of quality assurance and have provisions to allow its head office to support the experts on site with all required logistic and technical support. The Consultant shall provide for subject matter specific backstopping of all of the key experts.
� The Operations Manual shall be used by the ESCOM Procurement Unit, if and when, they become a Procurement Agent to MCA-Malawi. A separate Operations Manual will be developed by the Procurement Advisor addressing GoM procurement procedures.
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